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RESOLUTION

TRESPESES, J. :

This resolves accused Celso G. Regencia's 24 February 2022 motion'
seeking reconsideration of the Court's 11 February 2022 Decision,^ as well as
the prosecution's 30 March 2022 comment/opposition^ thereon.

Accused's Motion for Reconsideration

In his "Motion for Reconsideration (Re Decision promulgated on
February 11, 2022)," accused Regencia argues as follows:

First, Regencia contends that the Court erred in finding that he acted
under pretense of official position despite lack of compelling and credible
evidence to prove that he was notified of the 21 October 2015 DILG letter
addressed to complainant Marzo.

• Record, Vol. VI, pp. 283-304.
2 Id. at 191-253.
Md. at 314-322.
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Accused claims that it was not proven that the signature and date of
receipt on the said letter belonged to Atty. Benedictos. In order to prove that
Atty. Benedictos received this DILG letter, the prosecution presented Atty.
Gaite, who showed a mere photocopy of a photograph taken by another person
and identified a person depicted therein as Atty. Benedictos. However,
accused claims that the prosecution did not present a corroborating witness
and failed to establish the predicates for introducing secondary evidence in
accordance with Section 5, Rule 130 of the Rules of Court. Accused adds that
Atty. Gaite has an ax to grind against him because accused dismissed him
from service. Further, Atty. Gaite's testimony was inconsistent regarding
Atty. Benedictos's position. He also admitted that he did not bring the DILG
opinion to accused in jail, even when he knew where the jail was located.

Accused avers that from 13 October 2015 to 30 October 2015, he had
not yet been informed of any letter to the effect that he could not perform his
functions as city mayor. It was only on 4 November 2015 that he learned that
the Office of the City Mayor was furnished a copy of the letter from DILG
Undersecretary Mel Senen Sarmiento addressed to Marzo (Exhibit ZZZ). It
was then that he stopped acting as mayor and had his staff vacate the city hall.

Second, accused alleges that in declaring him as not lawfully entitled
to act as city mayor, the Court failed to consider that accused's entitlement to
sign the issuances may be inferred from the rulings in People v. Jalosjos^ and
Trillanes v. Pimentel^

Accused argues that in Jalosjos, the Court defined the term
"imprisonment" as "the detention of another against his will depriving him of
his power of locomotion." Meanwhile, Merriani-Webster Dictionary defines
the term "locomotion" as "the act or power of moving from place to place."
Also, in Trillanes, the Court stressed that while all prisoners, whether under
preventive suspension or serving final sentence, cannot practice their
profession or engage in any business or occupation, or hold office, elective or
appointive, these inherent limitations must be taken into account only to the
extent that confinement restrains the power of locomotion or actual physical
movement.

Accused concludes that the said rulings, therefore, imply that a public
official is not limited by his performance of official functions if these are done
inside the jail, or as long as he or she does', hot go outside of the jail.
Considering that accused's act of signing letters, memoranda and executive
orders did not involve his power of locomotion or actual physical movement
(as they are made inside the confines of the jail), accused was lawfully entitled
to perform the said acts.

*^381 Phil. 690-713 (2000).
^ 578 Phil. 1002-1021 (2008).
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Third, accused reiterates that the Courtis ruling - that the period
covered by the charge corresponds to the period of accused Regencia's
detention - violates his constitutional right to be informed of the nature and
cause of the accusation against him.

Accused claims that his issuances from July 2016 onwards are not
within the scope of the Information when the latter refers to "in November
2015, sometime prior or subsequent thereto." He alleges that the "Traverse"
(Exhibit E) filed by complainant Marzo, which mentioned accused's
issuances from July 2016 onwards (i.e., after the end of accused's second term
and going into his third term, while still in detention), was filed only when the
Office of the Ombudsman resolved the Motion for Reconsideration. Hence,
accused concludes that the Traverse's filing was a mere afterthought by Marzo
and could not have been taken into account by the Ombudsman when it
recommended the filing of the Information.

Fourth, accused asserts that the Court erred in not applying the rulings
in Constantino v. Sandiganbayan^ and Pahkiat v. Ombudsman?

Accused does not agree with the Court's ruling that the reversal of the
Ombudsman's Resolution finding him liable for grave misconduct has
nothing to do with whether or not he was in fact liable for misconduct based
on the same set of fact shared with the present case. He insists that the instant
criminal case was prosecuted based on the same facts and evidence as that in
the administrative case, and that the latter was dismissed with finality on
substantial grounds. Hence, accused argues that the Court should have applied
the Supreme Court's Constantino and Pahkiat rulings and acquitted the
accused.

Fifth, accused asseverates that the Court failed to consider the
circumstances that established the factual/legal basis of his good faith defense
when he made the subject issuances before 7 December 2015 and after 24
June 2016.

Accused stresses that he had not yet been informed of any letter to the
effect that he could not perform his functions as mayor when he made the
issuances before 7 December 2015. From the time he was made aware of the

4 November 2015 letter, until the TRO was issued on 7 December 2015,
accused never signed any issuances or performed any duties as city mayor.

As for the issuances he made after 24 June 2016, accused argues that
he made them while the Resolution dated 24 June 2016 (Exhibit 9) had not
yet attained finality. The Resolution was not yet final because they appealed

^ 559 Phil. 622-649 (2007).
' G.R. No. 223972,3 November 2020.
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this with the Court of Appeals within the reglementary period via a Notice of
Appeal dated 7 July 2016 (Exhibit 10).

Accused moreover underscores that in all matters regarding the
performance of his functions as city mayor, he was advised by his lawyers,
who showed persuasive bases to support their unanimous advice. He adds that
none of the DILG letters was ever addressed to him.

He further contends that he could not be considered in bad faith by
reason of bad moral judgment or negligence. Meanwhile, he points out that
the prosecution failed to prove that he had any dishonest purpose, motive, or
intent or ill will.

Accused also reiterates that his letter addressed to the Sangguniang
Panlungsod (Exhibit M) was an indication of good faith as it informed the
Sanggunian that he would resume office on 19 October 2015, after the end of
his six-month suspension. He argues that the Court's ruling (i.e., that the said
letter indicates bad faith because he omitted to disclose therein the salient facts

of his detention and to discuss its effect upon his capacity to once again
exercise the powers of mayor) is contrary to the facts of the case because at
the time his letter was received by the Sanggunian on 13 October 2015, he
had not yet received the DILG letter. Also, his letter had nothing to do with
the facts of his detention, as it only referred to the cessation of the legal cause
of the break in his service.

Sixth, accused avers that the Court failed to consider his voluntary
surrender as a mitigating circumstance that would have otherwise reduced the
penalty applied.

Accused notes that, in sentencing him, the Court held that no
aggravating or mitigating circumstance was proven. However, he claims that
he voluntarily surrendered to the Regional Trial Court (RTC) of Lanao del
Norte, 12^^ Judicial Region, Iligan City, Branch 2, as shown by the minutes of
the 3 July 2017 proceedings of the Court which noted the bond documents
from RTC (Annex A), the RTC Order dated 19 June 2017 stating that he
appeared and posted a cash bond per Official Receipt dated 23 May 2017
(Annex A-1), letter dated 6 July 2017 of the Executive Clerk of Court of the
7^h Division recalling the warrant for his arrest (Annex A-2), and the Return

of Warrant of Arrest by the Philippine National Police (Annex A-3).

Accused cites the 1969 case of People v. Brana,^ where it was held:

But we have to appreciate in favor of the accused the mitigating
circumstance of voluntary surrender. For while it is true that the warrant for
his arrest was dated 7 March 1967 and the police authorities were able to

140 Phil. 668-679(1969).
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take custody of the accused only on 31 March 1967, there is nothing on
record to show that the warrant had actually been served on him, or that it
had been returned unserved for failure of the server to locate said accused.

Upon the other hand, there is direct evidence that the accused voluntarily
presented himself to the police on 31 March 1967. And the fact that it was
effected sometime after the warrant of arrest had been issued does not in the

least detract from the voluntary character of the surrender, in the absence of
proof to the contrary, xxx

Accused alleges that there was no attempt to locate him, nor was he
arrested. He voluntarily presented himself to RTC in order to surrender,
thereby intentionally saving the government the trouble and expense of
searching and capturing him. Accordingly, the mitigating circumstance of
voluntary surrender should be appreciated in his favor.

Prosecution's Comment/Opposition

In its "Comment/Opposition [Re; Motion (for) Reconsideration dated
24 February 2022]," the prosecution underscores that the grounds relied upon
by accused Regencia in his motion for reconsideration have already been
squarely and sufficiently addressed by the Court in the questioned Decision.

Regarding accused's first assigned error, the prosecution argues that
the Court correctly gave weight and credence to the testimony of prosecution
witness, Atty. Gaite, who testified that accused Regencia was notified of the
DILG letter dated 21 October 2015 through his Chief of Staff, Atty.
Benedictos. The prosecution also stresses that the accused did not present any
evidence to controvert this fact.

Moreover, the prosecution points out that accused's notice of the DILG
letter is not even a requirement for him to desist from performing the functions
of mayor because, as aptly ruled by the Court, "once the incapacity of the
mayor is established, the vice mayor automatically serves as the acting
mayor" pursuant to Section 46(a) of the Local Government Code.

On the second assigned error, the prosecution claims that accused's
reliance on Jalosjos and Trillanes, in arguing that the term "imprisonment"
pertains only to the curtailment of his freedom of locomotion, such that he is
still allowed to sign the issuances subject of this case, is misplaced. The
prosecution stresses that, as held by the Court, the crux of the instant case is
the fact that upon imprisonment, accused loses authority to perform the
functions of city mayor simply because imprisonment is a temporary
incapacity under Section 46(a) of the Local Government Code.

1
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As for accused's third assigned error claiming that the inclusion of
his acts from July 2016 onwards violates his constitutional right to be
informed of the nature and cause of the accusations against him, the
prosecution emphasizes that the Court has already settled this issue. As
explained in the assailed Decision, "(c)onsidering that the Information
charges accused Regencia with usurpation of official functions for acting as
mayor while in detention, his issuances from the commencement of his
detention until his release shall be subject to the Court's scrutiny in this case."

Furthermore, accused's reliance on complainant Marzo's Joint
Affidavit Complaint and Supplemental Affidavit as the basis of the charge
against him is incomplete, considering that complainant Marzo also filed a
Traverse specifically assailing accused's acts of usurpation in July 2016.

Also, as may be gleaned from the Stipulation of Facts in the Pre-Trial
Order, accused had proposed the counter-stipulation (which the prosecution
admitted) that he was reelected in 2016 as the City Mayor of Iligan. Thus, it
did not come as a surprise to accused that the assailed acts of usurpation
extended even beyond the end of his second term in June 2016.

Additionally, the prosecution avers that if accused truly believed that
the documents signed after June 2016 were not covered by the Information,
then he could have easily objected to their presentation. Instead, accused even
admitted the authenticity and due execution of these documents.

As regards accused's fourth assigned error finding fault in the Court's
non-application of Constantino v. Sandiganbayan^ and Pahkiat v.
Ombudsman^^ the prosecution asserts that this should not be countenanced.
The reversal of the Ombudsman's Decision by the Court of Appeals on the
administrative aspect of his case does not warrant the reversal of the case
against him for the criminal charge of usurpation of official functions. These
two cases are separate and distinct from each other and they require entirely
different quantum of proof.

Anent the fifth assigned error bemoaning the Court's alleged failure
to consider accused's good faith defense, the prosecution quotes portions of
the assailed Decision holding that "accused Regencia's stubborn insistence in
exercising the powers of mayor while in detention despite the express
provision of law, related jurisprudence and DILG opinions indicating that his
detention renders him temporarily incapacitated to exercise the powers of his
office negates his claim of good faith."

The prosecution further quotes the Court's ruling that "we are likewise
not convinced by accused's claim that his act of writing a letter addressed to

^ Supra, note 6.
Supra, note 7.
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the members of the Sangguniang Panlungsod of Iligan City on his resumption
of office is a badge of good faith because he would have not have sent such
letter if he intended to usurp the official functions of mayor. A simple reading
of accused's letter shows that he obviously omitted to disclose therein the
salient facts of his detention, and to discuss its effect upon his capacity to
exercise the powers of mayor once again. Accused's letter, then, to our mind,
is a badge of bad faith, rather than good faith."

Finally, on the matter of the sixth assigned error claiming that
accused's voluntary surrender should be considered as a mitigating
circumstance in imposing the penalty, the prosecution points out that
accused's going to Court to post bail cannot be equated to voluntary surrender.
Rather, his act was but a necessary consequence of the issuance of the warrant
of arrest, in order for him to enjoy provisional liberty.

Our Ruling

1. Accused's claim, that he did not act under

pretense of official position because it was
not proven that he was notified of the 21
October 2015 DILG letter, stems from the
wrong premise. As held in the assailed

Decision, the local chief executive must
automatically cease from performing his
duties once his incapacity is established.

We find no merit in accused Regencia's claim that the Court erred in
finding that he acted under pretense of official position, despite lack of
compelling and credible evidence to prove that he was notified of the 21
October 2015 DILG letter addressed to complainant Marzo.

Regencia's argument stems from the wrong premise that the operative
act which rendered him incapacitated to perform the duties of his office is a
notice from the DILG to this effect.

As discussed in the assailed Decision, the law mandates "automatic"
transition of power from the mayor to the vice mayor once the former's
incapacity is established. Hence, the mayor need not wait for any additional
"notice" about when to relinquish his powers and duties, to wit:

2. Accused Regencia acted as City Mayor under
pretense of official position.

1
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i. Section 46(a) mandates the vice mayor tb
"automatically" serve as acting mayor
once the mayor's incapacity is
established.

Accused Regencia argues that his issuances made before 4
November 2015 were valid because prior to th^t, the DILG letter and
opinions were not even addressed to him and it -was not clear if Marzo
could assume as Acting Mayor on the mere basis of accused Regencia's
detention.

The Court disagrees.

Explicit in the precise words of Section 46(a) is that the vice
mayor "automatically" serves as acting mayor, once the incapacity of the
mayor has been established;

Section 46. Temporary Vacancy in the Office of the
Local Chief Executive. - (a) When the governor, city or
municipal mayor, or punong barangay is temporarilv
incapacitated to perform his duties for physical or legal
reasons such as, but not limited to, leave of absence, travel

abroad, and suspension from office, the vice-governor, city
or municipal vice-mavor. or the highest ranking
sangguniang barangay member shall automatically
exercise the powers and perform the duties and functions of

the local chief executive concerned, except the power to
appoint, suspend, or dismiss employees which can only be
exercised if the period of temporary incapacity exceeds
thirty (30) working days. (Underscoring and emphasis
supplied.)

When the law mandates the vice mayor to "automatically"
exercise the powers and perform the duties and functions of the local
chief executive upon the mayor's temporary incapacity to perform them
for physical or legal reasons, then corollary thereto, the incapacitated
mayor should also automatically cease to have authority to exercise the
powers and functions of mayor. Otherwise, if the already incapacitated
mayor must still wait for some other event that will direct him to desist
from performing the duties and functions of mayor, while, on the other
hand, the vice mayor automatically acts as mayor pursuant to the express
provision of Section 46(a), then these two officials will both be
exercising the powers and duties of mayor at the same time in the
interregnum.

Considering that Section 46(a) was evidently crafted for orderly
succession in the local government in case of the local chief executive's
temporary incapacity, it could not have intended such an absurd situation
which results in more chaos than what it seeks to prevent.

Flowing from the same premise, once the mayor's incapacity is
established and the vice mayor automatically exercises the functions of
the mayor in consequence, the incapacitated mayor need not wait for any

1
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Other event before he must cease to exercise "the powers and duties of
mayor. In much the same way that Marzo assumes as acting mayor by
operation of law, Regencia ceases to have authority as mayor.

Hence, we find no merit in accused Regencia's justification that
he resumed exercising his duties as mayor (even while he was in
detention) because he allegedly did not receive an order from a competent
authority directing him to desist from performing his duties as mayor.

Additionally, accused Regencia's excuse of lack of notice is also
belied by the evidence on record.

The 21 October 2015 DILG letter (Exhibit ODD/ Exhibit 24)
issued by DILG Undersecretary Panadero addressed to Marzo showed
that it was furnished accused Regencia, through his appointed Chief of
Staff, Atty. Rafael Benedictos, Jr. The latter's signature and the date of
receipt "Get 21, 2015 12:45" in the lower left-hand side of the letter,
marked as Exhibit DDD-1, was identified by Iligan City Legal
Department's Atty. Gaite.

Indeed, Atty. Benedictos was designated by Regencia as his
Executive Assistant IV and Acting Chief of Staff in the Office of the City
Mayor in his Executive Order No. 223, series of 2015 dated 19 October
2015. Notwithstanding that such Executive Order was also being
questioned by the prosecution as having been issued without authority,
Atty. Benedictos was still accused Regencia's Chief of Staff as far as
accused Regencia was concerned. Further confirming this, Regencia's
Petition for Declaratory Relief filed on 9 November 2015 alleged that
one of the petitioners therein, Atty. Rafael Benedictos, Jr., is the
Executive Assistant IV of the Office of the City Mayor and designated
Acting Chief of Staff.''

As expressly explained above, the necessary and logical implication of
Section 46(a) LGC - mandating the vice mayor to "automatically" exercise
the powers and perform the duties and functions of the mayor when the latter
is temporarily incapacitated for physical or legal reasons - is that the mayor
must also, perforce, automatically cease to perform his duties upon
establishment of his incapacity. In other words, "the incapacitated mayor need
not wait for any other event before he must cease to exercise the powers and
duties of mayor."

That accused Regencia received the 21 October 2015 DILG letter
through his appointed Chief of Staff, Atty. Benedictos, as testified by Atty.
Gaite, was only an additional discussion made by the Court in response to
accused's excuse of lack of notice. However, it was not the sole and primary
reason why accused was found to have acted under pretense of official
position.

Decision, pp. 47-48.

f 1



9
r  •

Resolution

People V. Celso G. Regencia
SB-I7-CRM-0923

Page 10 of 23
X

2. Accused's reliance on Jalosjos and .
Trillanes is baseless. In People v.
Maceda, all prisoners cannot "hold ■ -
office" while in detention and this
includes the exercise of all powers • : *;
appurtenant to the position, including the 'i
signing of issuances.

Accused reiterates his argument in his Memorandum that based on the
Jalosjos and Trillanes rulings, activities pursuant to the exercise of public
office which may be accomplished while inside the jail (such as his signing
of the subject issuances) are not prohibited because detention only impinges
on the physical freedom of a detainee.

Such "inference" by the accused cannot seriously be considered in light
of the Supreme Court's express and unmistakable ruling in People v.
Macedaf^ that "all prisoners, whether under preventive suspension or serving
final sentence, cannot ... hold office, elective or appointive, while in
detention. This is a necessary consequence of arrest and detention."
{Underscoring supplied.)

Indeed, accused's act of signing issuances while in detention was
considered usurpation of official functions because he was then not
empowered to do so based on Section 46(a) of the Local Government Code.
This provision automatically removes from the local chief executive the right
to exercise his powers and perform his duties once he becomes temporarily
incapacitated due to physical or legal reasons.

Upon accused's detention, the law automatically withheld from him
wholesale'^ the power to hold office as mayor, not just to engage in functions
which may not be accomplished outside of prison.

As further explained in the assailed Decision:

Section 46 (a) of the LGC is explicit that when the city mayor is
temporarily incapacitated to perform his duties for physical or legal
reasons, the city vice mayor "shall automatically exercise the powers and
perform the duties and functions of the local chief executive concerned."
Thus:

Section 46. Temporary Vacancy in the Office of the
Local Chief Executive. - (a) When the governor, city or
municipal mayor, or punong barangay is temporarily

'2 380 Phil. 1-6(2000).
'2 Section 46 of the LGC provides that the vice governor/mayor or highest ranking sangguniang barangay
member shall perform "a// powers and duties" of the local chief executive in his stead, except the power to
appoint, suspend or dismiss employees, if the period of temporary incapacity does not exceeduhirty (30)
days.
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incapacitated to perform his duties for physical or legal
reasons such as, but not limited to, leave of absence, travel
abroad, and suspension from office, the vice-governor, city
or municipal vice-mayor, or the highest ranking
sangguniang barangay member shall automatically exercise
the powers and perform the duties and functions of the local
chief executive concerned, except the power to appoint,
suspend, or dismiss employees which can only be exercised
if the period of temporary incapacity exceeds thirty (30)
working days.

The physical or legal reasons for temporary incapacity in the office
of the local chief executive mentioned in Section 46(a) is not intended to
be limited to the those enumerated therein. This intent is expressly
indicated by the use of the phrase ''such as, but not limited to''

Indeed, detention is among the recognized grounds for a local chief
executive's temporary incapacity, even when it is not among those
enumerated in Section 46(a). In People v. Maceda, it was unequivocally
held that prisoners cannot hold elective office while in detention:

As a matter of law, when a person indicted for an
offense is arrested, he is deemed placed under the custody of
the law. He is placed in actual restraint of liberty in jail so
that he may be bound to answer for the commission of the
offense. He must be detained in jail during the pendency of
the case against him, unless he is authorized by the court to
be released on bail or recognizance. Let it be stressed that all
prisoners, whether under preventive suspension or serving
final sentence, cannot practice their profession nor engage in
any business or occupation, or hold office, elective or
appointive, while in detention. This is a necessarv

consequence of arrest and detention. ^Underscoring
supplied.)

Whether as a pre-trial detainee or a convicted prisoner, an elective
official's detention prohibits him from holding office, xxx

XXX xxx xxx

Clearly, arrest and detention create an actual restraint in liberty,
making it a ground for temporary incapacity in the local chief executive's
office.

Thus, we find accused's interpretation of the Supreme Court's holding
in Jalosjos and Trillanes to be unfounded.

Decision, pp. 43-44.
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3. Accused's argument that his
constitutional right to be informed of the
nature and cause of the accusation
against him was violated with regard to
the period covered by the charge
corresponding to the period of his
detention is a mere rehash.

We likewise find no merit in accused's repeated claim of violation of
his constitutional right to be informed of the nature and cause of the accusation
against him.

The Court notes that as early as July 2017, accused has questioned the
period covered by the Information in his Motion for Bill of Particulars, which
was incorporated in his Omnibus Motion.*^ Resolving this issue, the Court
then held:

Moreover, the Information did not only allege that he committed
the crime "in November 2015, sometime prior or subsequent thereto," it
further particularized that he committed the crime at the time "when he did
not have such authority as he was then validly incarcerated and, therefore,
legally incapacitated to perform his functions pursuant to Section 46 (a) of
R.A. No. 7160 (Local Government Code)."

Further clarity in the Information on the dates when accused
allegedly committed the charged offense might be desirable. However, it
is not necessary to comply with the requirements of due process.

We therefore rule that the Information is sufficient to enable the

accused to intelligently answer the charge and prepare for his defense.

Accused also seeks to have the prosecution submit a list of all the
memoranda, directives, appointments, etc. (specifying the dates and nature
thereof) which were signed by him, and allegedly constituted usurpation
of official functions.

We find no basis for or merit to the accused's above prayer.

We find that the list which accused asks for is already evidentiary
in nature. It goes beyond the requirement that the Information allege the
ultimate facts constituting the offense charged.

However, it is not the function of the bill to furnish the accused

with the evidence of the prosecution. Thus, the prosecutor should not be
required to include in the bill of particulars matters of evidence relating to
how the people intend to prove the elements of the offense charged or how
the people intend to prove any item of factual information included in the
bill of particulars. Because an Information only needs to state the ultimate
facts constituting the offense, the evidentiary and other details (i.e., the

Record, Vol. I, pp. 298-303.
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facts supporting the ultimate facts) can be provided during the trial.
(Footnotes omitted.)'^

Thereafter, in his Memorandum,'^ accused insisted that his questioned
acts were only those committed within the period 12 October 2015 to 4
November 2015, based on Marzo's Consolidated Motion.

Accused now adds that accused's issuances from July 2016 onwards
(i.e., after the end of accused's second term and going into his third term,
while still in detention) were only questioned in Marzo's Traverse, which
could not have been considered by the Ombudsman, as the latter issued its
Order on the same day the Traverse was filed on 6 December 2016.

However, contraiy to accused's assertion, complainant Marzo's earlier
"Consolidated Motion for Reconsideration of the Joint Resolution Dated May
17, 2016" dated 7 September 2016 (Exhibit C) already alleged in page 9
thereof that the Office of the Ombudsman should put a stop to accused
Regencia's violations of established rules of governance and usurpation of the
official functions of the Office of the Mayor while in detention, which
continued "from June 30, 2016 up to the present."

At any rate, and as held in the assailed Decision, the Ombudsman is not
tied solely to the allegations of the complainant when formulating the
Information:

The Court does not agree with accused Regencia's assertion that
his questioned acts should be limited to those committed from 12 October
2015 to 4 November 2015, following Marzo's pleading filed with the
Ombudsman.

We do not agree.

First, as noted by the Court in its 30 October 2019 Resolution,
Marzo actually specified several of accused Regencia's issuances from
July 2016 onwards in his Supplemental to the Motions for Reconsideration
filed with the Ombudsman. These were thereafter considered in the latter's

Order.

Second, while it was Marzo who initiated the investigation that led
to the filing of the Information herein, the Ombudsman is not tied solely
to his allegations in formulating the Information. The prosecutor/
Ombudsman, "is vested with a wide range of discretion - including the
discretion of whether, what and whom to charge. The exercise of this
discretion depends on a smorgasbord of factors, which are best appreciated
by the prosecutors."

Record, Vol. II, p. 6.
Record, Vol. VI, pp. 89-140.
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Neither the allegations of Marzo nor his Consolidated Motion alone
determines the time/period when the alleged crime was committed. Rather,
"(t)he nature and character of the crime charged are determined xxx by the
facts alleged in the indictment, that is, the actual recital of the facts as
alleged in the body of the information,"

The rules do not require the Information to exactly allege the date
and place of the commission of the offense. Hence, it is sufficient that the
Information herein alleges that accused Regencia committed the crime
charged "in November 2015, sometime prior or subsequent thereto" and
"when he did not have such authority as he was then validly incarcerated
and, therefore, legally incapacitated to perform his functions pursuant to
Section 46(a) of R.A. No. 7160 (Local Government Code)." Considering
that accused was in detention from October 2015 to January 2017, his acts
and issuances within the said period are included in the Information.

Considering that the Information charges accused Regencia with
usurpation of official functions for acting as mayor while in detention, his
issuances from the commencement of his detention until his release shall

be subject to the Court's scrutiny in this case.'^

Thus, we find accused Regencia's rehashed argument to be unavailing.

4. Accused's assertion that the Court erred

in not applying the rulings in
Constantino and Pahkiat is likewise a

mere rehash of the arguments already
addressed in the assailed Decision.

We find unjustified accused's continued insistence on the application
of Pahkiat, et al. v. Office of the Ombudsman-Mindanao,'^ and Constantino
V. Sandiganbayar?^ to the instant case.

The general rule, as explained in Quisumbing v. Office of the
Ombudsman^ is that "administrative cases are independent from criminal
actions for the same acts or omissions. Thus, an absolution from a criminal

charge is not a bar to an administrative prosecution, or vice versa. Given the
differences in the quantum of evidence required, the procedures actually
observed, the sanctions imposed, as well as the objective of the two
proceedings, the fmdings and conclusions in one should not necessarily be
binding on the other. Hence, the exoneration in the administrative case is not
a bar to a criminal prosecution for the same or similar acts which were the

Decision, pp. 44-45.
Supra note 7.
Supra note 6.

2' G.R. No. 223783 (Notice), 5 May 2021.
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subject of the administrative complaint or vice Versa." (Underscoring in the
original. Footnote omitted.)

The exception to this general rule, as held in Pahkiat, et ah v. Office of
the Ombudsman-Mindanao,^- quoting Constantino v. Sandiganbayanfi' is that
"the dismissal of the administrative case based on the same subject matter and
after examining the same crucial evidence operates to dismiss the criminal
case because of the precise finding that the act from which liability is anchored
does not exist."

However, the exception provided in Pahkiat and Constantino finds no
application herein because the Court of 'Appeals' reversal of the
Ombudsman's resolution in the administrative case did not even hint, much
less categorically hold, that the act from which accused's liability is anchored
does not exist.

As further explained by the Court in the assailed Decision:

A reading of the Court of Appeals Decision reversing the
Ombudsman's Resolution finding accused Regencia liable for grave
misconduct shows that its reversal does not have anything to do with
whether or not accused Regencia was in fact liable for misconduct based
on the same set of facts shared with the present case.

The administrative case against Regencia was dismissed by the CA
because it found that the Ombudsman acted in excess of its jurisdiction in
reconsidering the initial dismissal of the administrative case against him.
The Ombudsman's reconsideration violates Section 7, Rule III of
Administrative Order No. 7 (Rules of Procedure of the Office of the
Ombudsman), which provides that an order absolving the respondent of
the administrative charge against him shall be final, executory and
unappealable.

Nothing in the said CA Decision even remotely suggests that
Regencia did not commit the acts he is accused of in the present criminal
case. Thus, it cannot be the basis for dismissing the present criminal
charge.^'*

Clearly, accused's continued reliance on Pahkiat and Constantino is
misplaced as the facts herein do not warrant the application of the said rulings
to the instant case.

Supra note 7.
Supra note 6.
Decision, p. 251.
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5. There is no merit in accused's contention

that the Court failed to consider the
circumstances establishing the
factual/legal basis of his good faith
defense.

As thoroughly discussed in the questioned Decision, the issue of
whether detention prevents an elective or appointive public officer from
holding office was NO longer a difficult question of law in 2015. This issue
has been clearly and unequivocally settled as early as the year 2000 in People
V. Maceda.^^ Hence, accused's continued insistence on exercising the powers
and duties of mayor notwithstanding his admitted detention cannot be
attributed to a good faith reliance on his lawyers' opinion upon a difficult
question of law.

Moreover, the opinion of accused's lawyers ran contrary to the letters
issued by various officers of the DILG, from Regional Director Castanares,
Undersecretary Panadero to Secretary Sarmiento". Notably, the DILG opinions
cited the law [Sec. 46 (a) LGC], past DILG opinions and Supreme Court
decisions, which form part of the legal system of the Philippines. Considering
that the DILG exercises the delegated power of general supervision of the
President over local government units and their officials under Administrative
Order No. 267, s. 1992, accused's brushing aside of the DILG opinions in
favor of his lawyers' advice cannot be characterized as good faith.

In Miranda v. Sandiganbayan,^^ the Supreme Court held that Mayor
Miranda's refusal to leave his position, despite the memorandum of the DILG
Undersecretary and on the pretext of following his lawyer's advice, could not
be justified by "honest belief defense." It also stressed that if Mayor Miranda
and counsel had any respect for the law, they should have questioned the
DILG order in court, rather than take the law in their own hands, to wit:

By petitioner's own admission^ he refused to leave his position
despite the memorandum of Undersecretary Sanchez and left only a few
days after receipt thereof due to the coercion of the Philippine National
Police. This contradicts his assertion that he immediately complied with
the memorandum of Undersecretary Sanchez. Petitioner cannot escape
from his own admission.

To be sure, petitioner's honest belief defense is old hat. In the 1956
case of People v. Hilvano. the facts are:

When Mayor Fidencio Latorre of Villareal, Samar,
departed for Manila on official business early in the morning of
September 22, 1952, he designated the herein defendant
Francisco Hilvano, councilor, to discharge the duties of his

^ Supra note 12.
502 Phil. 423-474 (2005).
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office. Later, during office hours on that same day, Vice-Mayor
Juan Latorre went to the municipal building; and having found
Hilvano acting in the place of the Mayor, he served written
notices to the corresponding municipal officers, including
Hilvano, that he (Juan Latorre) as Vice-Mayor was assuming the
duties of the absent mayor. However, Hilvano refused to yield,
arguing that he had been designated by the Mayor. Whereupon
the Vice-Mayor sent a telegram to the Executive Secretary
informing the latter of the controversy. And the said Secretary
replied by letter, that under sec. 2195 of the Revised
Administrative Code it was the Vice-Mayor who should
discharge the duties of the Mayor during the latter's temporary
absence. Shown this official pronouncement, Hilvano still
refused to surrender the position. Again the Vice-Mayor sought
the opinion of the Provincial Fiscal, who by letter (Exhibit D),
replied that the Vice-Mayor had the right to the office.
Notwithstanding such opinion which was exhibited to him —
Hilvano declined to vacate the post, which he held for about a
month, appointing some policemen, solemnizing marriages and
collecting the corresponding salary for mayor.

Wherefore Francisco Hilvano was prosecuted — and
after trial — was convicted of usurpation of public authority
under Republic Act No. 10. He appealed in due time.

In rejecting the defense of the accused Hilvano, we ruled:

There is no excuse for defendant-appellant. In the
beginning he might have pleaded good faith, invoking the
designation by the Mayor; but after he had been shown the letter
of the Executive Secretary and the opinion of the provincial
fiscal, he had no right thereafter stubbornly to stick to the
position. He was rightfully convicted.

Petitioner's excuse for violating the order of preventive suspension
is too flimsy to merit even a side-glance. He alleged that he merely
followed the advice of his lawyer. If petitioner and his counsel had an iota
of respect for the ride oflaw, they should have assailed the validity of the
order of suspension in court instead of taking the law into their own hands.
(Footnotes omitted, italics in the original.)

We do not agree with Regencia's assertion that his receipt of a copy of
the DILG letters was not established because Atty. Gaite's testimony was not
reliable. We find well-taken the testimony of Atty. Gaite that he furnished
accused Regencia's Chief of Staff, Atty. Benedictos, with the 21 October
2015 DILG letter.

Also, Regencia's claim of non-receipt of the DILG letters was directly
refuted by his own testimony. During his cross-examination, Regencia
confirmed that despite his awareness of the letters from DILG Regional

?
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Director Castanares and from DILG Undersecretary Austere Panadero, he
continued performing the duties of city mayor of Iligan.^^ Reconfirming this
admission, Regencia, explained on re-direct;

RE-DIRECT EXAMINATION

ATTY. BENITEZ;

Q  Mr. Witness, you mentioned earlier that despite the fact that you
are aware of the letter sent by Mr. Panadero and Mr. Castanares,
you continued to perform your duties as Mayor of Iligan City. May
I know the reason why you continued as such?

A: It is stated of my counsel that opinion and Court Order are two
different things. So, I have to function because if I will not function
while I am incarcerated, the activities in the City of Iligan will be
paralyzed. So I followed the advice of my counsels in good
intention, Your Honors.

ATTY. BENITEZ:

No more question, Your Honors.^^

Moreover, accused's above testimony in open court dispels his
implication in his motion for reconsideration that he would have ceased
exercising the powers of mayor (as he did when notified of the 4 November
2015 letter of DILG Secretary Mel Senen Sarmiento) had he learned of such
DILG letters.

As the above-quoted TSN reveals, Regencia held on to his post
notwithstanding awareness of the said DILG letters because he thinks "the
activities in the City of Iligan will be paralyzed" if he will not act as mayor
while incarcerated. Regencia's reasoning defies logic, considering that the
precise goal of Section 46(a) LGC was to ensure that there is no vacuum in
the local chief executive position (and thus, forestall any paralysis in local
government functions) in case of his temporary legal or physical incapacity,

Neither is the Court convinced by accused's rehashed claim of good
faith exercise of the powers of mayor during the pendency of his appeal from
the dismissal of the injunction case. This matter was already tackled
extensively in the assailed Decision as follows:

Regencia contends that he validly signed issuances even after the
TRO was lifted and the Petition for Declaratory Relief was dismissed
because he timely appealed the Resolution, citing Spouses Lee v. Court

Transcript of Stenographic Notes, 3 February 2021, p. 34.
28 Id. at 35.
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of Appeals and Buyco v. Baraquia^ where the court supposedly held that
the injunction issued was still valid while on appeal as the case was
dismissed on technical grounds.

He misunderstands the ruling in Lee v. Court of Appeals and Buyco
V. Baraquia. The automatic termination of the preliminary injunction is
anchored simply on the fact that the main case/action (of which the TRO
or WPI was issued as a provisional remedy) has been dismissed, not on
whether this dismissal was based on technical grounds.

In Buyco v. Baraquia, the Supreme Court reiterated the general rule
that a temporary injunction terminates automatically on the dismissal of
the main action. Thus, the main action in Buyco (for the establishment of
a permanent right of way) having already been dismissed and the
preliminary injunction lifted, petitioner could not be held in contempt of
violating the preliminary injunction even if the dismissal had not yet
become final and executory. It distinguished the case from Lee v. Court
of Appeals, where the preliminary injunction persisted while the order for
its issuance is pending appeal only because the main action therein (for
specific performance and cancellation of real estate mortgage) was still
pending. Thus:

A writ of preliminary injunction is an order granted at any stage of
an action or proceeding prior to the judgment or final order, requiring a
party or a court, agency or a person to refrain from a particular act or acts.
It is merely a provisional remedy, adjunct to the main case subject to the
latter's outcome. It is not a cause of action in itself. Being an ancillary or
auxiliary remedy, it is available during the pendency of the action which
may be resorted by a litigant to preserve and protect certain rights and
interests therein pending rendition, and for purposes of the ultimate
effects, of a final judgment in the case.

The writ is provisional because it constitutes a temporary measure
availed of during the pendency of the action and it is ancillary because it
is a mere incident in and is dependent upon the result of the main action.

It is well-settled that the sole object of a preliminary injunction,
whether prohibitory or mandatory is to preserve the status quo until the
merits of the case can be heard. It is usually granted when it is made to
appear that there is a substantial controversy between the parties and one
of them is committing an act or threatening the immediate commission
of an act that will cause irreparable injury or destroy the status quo of the
controversy before a full hearing can be had on the merits of the case.

XXX

The present case having been heard and found dismissible as it was
in fact dismissed, the writ of preliminary injunction is deemed lifted, its
purpose as a provisional remedy having been served, the appeal
therefrom notwithstanding.

Unionbank v. Court of Appeals enlightens:

:  4 7
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"... a dismissal, discontinuance or non-suit-of an action in which a
restraining order or temporary injunction has been granted operates as a
dissolution of the restraining order or temporary injunction," regardless
of whether the period for filing a motion for reco^isideration of the order
dismissing the case or appeal therefrom has expired. The rationale
therefor is that even in cases where an appeal is taken from judgment
dismissing an action on the merits, the appeal does not suspend judgment,
hence the general rule applies that a temporary injunction terminates
automatically on the dismissal of the action."

The lower court's citation of Lee v. Court of Appeals is misplaced.
In Lee, unlike in the present case, the original complaint for specific
performance and cancellation of real estate mortgage was not yet decided
on the merits by the lower court. Thus, the preliminary injunction therein
issued subsisted pending appeal of an incident. (Underscoring supplied,
footnotes omitted.)

Applying the foregoing to the circumstances herein, the main case
from which the subject TRO and Preliminary Injunction had been issued
as provisional remedies was for declaratory relief, mandamus, etc. The
24 June 2016 Resolution of RTC Br. 4 dismissed the Petition for

Declaratory Relief and permanently recalled the preliminary injunction.
Thus, the lifting of the preliminary injunction due to the dismissal of the
petition for declaratory relief was immediately executory,
notwithstanding the pendency of an appeal from the dismissal of the
petition for declaratory relief. (Footnotes omitted.)

As for his letter to the Sangguniang Panlungsod, we disagree with
accused's contention that he did not have to discJose to the Sanggunian the
fact of his detention as his letter only referred to the cessation of the legal
cause of the break in his service. Accused's detention, is, in fact, yet another
source of his temporary incapacity which still prevents him from exercising
the powers and duties of his office. Thus, good faith required accused to
disclose his detention.

In view thereof, the Court remains unpersuaded by accused's claim of
good faith. •

6. There is no merit in accused's claim that it }
was error not to appreciate the mitigating
circumstance of voluntary surrender in his
favor. Posting a bond thirteen (13) days
after a warrant of arrest was issued cannot ^
be considered as voluntary surrender.

In the instant case, an Information^^ dated 6 December 2016 was filed
with the Sandiganbayan on 21 April 2017. The Court then issued a Resolution

Record, Vol. I, pp. 1-2.
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dated 9 May 2017^^ finding the existence of probable cause and ordering the
issuance of a warrant of arrest against the accused. The Court issued the
warrant of arrest on 10 May 2017.^' Apparently, on 23 May 2017, accused
posted a cash bond. In a Resolution dated 3 July 2017,^^ the Court noted and
admitted the bond documents to secure accused's temporary liberty, which
were provided by the Regional Trial Court ("RTC") [Branch 2] of Lanao Del
Norte, Iligan City.

Thus, the records bear out that accused appeared before the RTC and
posted a cash bond only after almost two weeks had passed since the warrant
was issued for his arrest. His arrest was already imminent then. Waiting
thirteen (13) days from the time the warrant of arrest was issued before
surrendering is inconsistent with wishing to save the authorities the trouble
and expense incidental to his search and capture. Thus, accused's appearance
before the RTC in this instance cannot be appreciated as a mitigating
circumstance.

In People v. TarayaP the Court held that the accused's surrender five
(5) days after the warrant for his arrest was issued did NOT constitute
voluntary surrender that may be appreciated as a mitigating circumstance:

An issue to be resolved, too, is whether AMPIE is entitled to the
mitigating circumstance of voluntary surrender. The following are the
requisites of voluntary surrender: (1) the offender had not been actually
arrested; (2) the offender surrendered himself to a person in authority or to
the latter's agent; (3) the surrender was voluntary; and (4) there is no
pending warrant of arrest or information filed. For a surrender to be
voluntary, it must be spontaneous and must also show the intent of the
accused to submit himself unconditionally to the authorities, either
because he acknowledges his guilt or he wishes to save them the trouble
and expense incidental to his search and capture.

It cannot be denied that when AMPIE learned that the police
authorities were looking for him in connection with the death of Salvador
Reyes, he immediately went to the police station on 9 October 1995. It was
there where he confessed to killing Salvador in self-defense. This is
bolstered by the testimony of the investigating officer SP02 Emmanuel
Martinez, who even entered in the police blotter that AMPIE voluntarily
surrendered to the police However, the said surrender does not constitute
one which would classify as a mitigating circumstance. It must be
emphasized that at the time of his surrender, AMPIE already had a pending
warrant of arrest which was issued on 4 October 1995, or five days before
his surrender. His arrest by that time was imminent. We cannot then
appreciate in favor of AMPIE the mitigating circumstance of voluntary
surrender. (Footnotes omitted.)

3° Record, Vol. l,p.220.
Id. at 222.

32 Id. at 286.
33 398 Phil. 311-333 (2000).
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Similarly, in Tadena V5. People^^ where petitioner mayor also
questioned why the Sandiganbayan did not appreciate the mitigating
circumstance of voluntary surrender in his favor when he posted bail nineteen
(19) days after a warrant was issued for his arrest, the Supreme Court upheld
the Sandiganbayan's ruling as follows:

Tadena claims that the SB erred in not appreciating the mitigating
circumstance of voluntary surrender, which he did before the First
Division Clerk of Court upon learning of the criminal case against him.
For voluntary surrender to be appreciated, the following requisites should
be present: (1) the offender has not been actually arrested; (2) the offender
surrendered himself to a person in authority or the latter's agent; and (3)
the surrender was voluntary. The essence of voluntary surrender is
spontaneity and the intent of the accused is give oneself up and submit to
the authorities either because he/she acknowledges his/her guilt or he/she
wishes to save the authorities the trouble and expense that may be incurred
for his/her search and capture. Without these elements, and where the clear
reasons for the supposed surrender are the inevitability of arrest and the
need to ensure his safety, the surrender is not spontaneous and, therefore,
cannot be characterized as "voluntary surrender" to serve as a mitigating
circumstance.

Here, the records disclose that a warrant of arrest had been issued
on August 1, 2014, before Tadena posted bail on August 20, 2014. He also
admitted in this petition that upon learning of the issuance of a warrant of
arrest against him, he surrendered to the First Division Clerk of Court.
With Tadena's arrest being inevitable, his surrender cannot be regarded as
voluntary or spontaneous. Therefore, his claim of mitigating circumstance
does not deserve merit. (Footnotes omitted.)

Accordingly, we find nothing in accused Regencia's motion that
compels us to disturb the assailed Decision.

WHEREFORE, premises considered, the accused Celso Regencia's
motion for reconsideration of the Court's II Februaiy 2022 Decision is

DENIED for lack of merit.

SO ORDERED.

54 G.R. No. 228610,20 March 2019.
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